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Many Clients Affected at All Ages

hromic illness is far more commeon than most prac-
titioners realize. Addressing the implications of
these health issues is essential to besl serve clients,
More than 400,000 people live with multiple sclerosis
(MS), and estimates are that in
total 120 million Americans live
with some type of chronic illness,
O those ages 63 to 74, 26% have
had their lives significantly af-
fected by chronic illness. Twenty-
two percent of the population
15 estimated to be living with
bwvo or more dilferent chromic
illmesses, More than 5 million
Americans have Alcheimer's
diseasze (A7) AD accounts for
approxdmately 70% of dementias
in Americans age 71 and older.
Recent headlines evaluated the
1ssues surrounding the famols
New York socialile Brooke Astor,
wha, at age 101 with Alzheimer's
discase, executed a will and a
series of codicils, all of which are
subject to challenge, AD is the
fifth leading cause of death lor
those age 65 and older. Parkinson’s disease (TD) is also
not rare; about 1% of all those over age 65 are diagnosed
with P, This makes PI) second only to AD in terms of
the number of people affected. The prevalence of these is-
suCs necessitates that praclitioners have techniques avail-
able to them to assist clients facing the problems wrought
by chromic illness.

This &= not an elder law issue. Chromic il ness does not
discriminate in favor of older clients. About one-quarter
of PD) cases are diagnosed before age 60 (voung onset P1,
“YOPD"). YOPI has been diagnosed at ages as early as
3 years. S0 a significant portion of D clients may have
had their carcers and savings negatively affected because
of the early onset of their illness. A small percentage of
those with AD are diagnosed in their 50s, or _Drﬂ'.;'l.i-rl.*- ear-
lier (voung omsct ADYL MS s typically diagnosed between
ages 20 and 50 but has also been diagnosed m young
children

Many clients who live with chromic illnesses are fortu-
nate not to experience svmptoms signiticant enough lo
modily planning for health-related issues. Tor clients ox-
periencmg, or likely to experience, significant symptoms
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as their chronic illness progresses, plan-
ning and dralting are obviously affected.
What planning and drafting modifica-
fions might be useful in these situations?
Although the concepls are not technically
complicated, the issues receive inad-
squate attention relative Lo their Impor-
tance in terms of the number of cliont al-
fected, as well as the importance 1o those
affected. It is hoped that the following
discussion will serve as a catalyst for new
ideas for planning and drafting for clients
living with chromic illnesses,

Unigqueness of Each Disease and
Each Client's Experience
The modifications necessary will depend
on the particular chronic iliness that the
client has and the nature and anlicipated
discase course of thal illness, If & client
has PD, for example, planning may differ
from that for a client with Ms, This could
be: because of the time of diagnosis (MS
is generally diagnosed at o ¥OUNECr age
than PD, but YO may be diagnosed at
an earlier age than same with MS). MS
is characlerized by attacks icalled “exac-
erhations”) that can be sudden and the
disabilities that accom pany an exacerba-
tion may not reverse. Debilitating fatigue
15 ane of the most common symptoms of
MS. Clients with PD do not experichos
fatigue or attacks but a different complex
of symptoms. Each chronic illness differs
in significant wavs from other chronic
illnesses. Each client’s experience of his
or her illness is likely to be unique when
compared to others with the identical
disease. This article cannot address many
of the nuances of how planning and
drafiing might differ for varous i Unesses,
or for each chient's experience of a particy-
lar illness. Practitioners shou ld inguire
about these nuances with cach chient and
further refine their drafting,

Modifications to Address
Chronic liness Generally

Anumber of gencral modifications to the
drafting of estate plarming documents
wartant consideration, |hese might in-
clude discase-specific provisions, modifi-
cations of trustec designation provisions
N a revacable trust to empowet, while
still protecting, the client with consider-
ation to the: particular disease coyyrse the:
client is facing, housing decisions, experi-
mental medical procedures, and so an,

Authorization for Attorney to
Communicate and Act

If a client becomes mcapable of contin-
ued decision making, practitioners face
the dilemma of determining how to act
and with whom they can communicate,
A range of ethical rules can affoct the
pussible actions that mi ht be taken,
Reaching out tn family members, if not
authorized to do so by the client, may
constitule a violation of altomey ethics,
When working with a client whose
disease course will lead to cogmitive
decline, consider including an authori-
Zation to commumicate in the Tetainer
agreement with the client.

| expressly authorize [ATTORNEY
NAME] lo communicate with the:
agent named under my durable
power of attorney, health care proxy.
as well as my wealth manager | AD-
VISORY FIRM NAME], and my Cer-
titied Public Accountant [CPA FIRM
NAME]. Collectively my agents and
named professional advisers, and the
sHccessors to those advisory firms,
are collectively referred to as "Recipi-

ents" I understand thay [ATTORNEY

NAME] will have to exercise jude-
ment as lo what communication is
apprupriate in the circumstances,
Therefore, | authorize [ATTORNEY
NAME] in his sole discretion to com-
municate, or not communicate., with
Y persim named as a Recipient, or
any successor or alternate to them,

I understand and agree that this
authorization constilutes an ex press
waiver of the attorney-client Privi-
lege that I have with [ATTORNEY
NAME]. I, on behalf of musill and
my estate, cuardian, committee or
Successors and assigns, hold [AT-
TORNEY NAME] harmless from
the exercise or non-exercise of thix
power.

Preserving Client Independence
Chronic illness robs the clien| of control
over his or her life, and in the case of
many chronic illnesses, life itself Help-
ing affected clients maximize control
Over aspects of their lives that they can
still mfuence is espedially important.
But this must be done with finesse to sj-
multaneously provide protection. Using
a funded revocable trust is o commonly

used technique. Consider recomtmend-
ing that the client alsg eslablish a small
balance checking account, with an at-
tached credit/ debit card, in the client’s
twn name and outside the revocable
trust, If checks are J'.nappmp:jalei_v writ-
ter, or the card is Tost or stolen, trust
assels cannot be reached. This can Pre-
serve independence by providing the
client unemcumbered funds and credil,
within reasonable limits, while prodect-
ing the majority of the assets in lrust,
pethaps with an institutional or other
co-trustee. As the small account is de-
pleted, or low limit credit card used, it
can be replenished if there are no Signs
of abuse or mishand ling. For exa mple, a
client with bipolar disorder ma v be: weell
served by this approach. Independence
is provided, vet if a manic episade oC-
curs the fiscal damage is limited and
comtrolled.

Residence

Itis common for those living with
chronic illnesses to have to expend
considerable sums to make their homes
accessible. Their homes often take on

4 more sighificant emotional role as

a safe haven as the illness progrisses.
Thus, the chronically ill client ma y have
a stroniger emotional tie ko remaining

in his or her home than others, Fowers
of attorney with standard provisions
authorizing sale of real estate, a5 well as
trusts with similar provisions concem-
ing; residential property, need to be
tailored.

The Grantor directs that if if is med:.
cally teasible, the Grantor wishes

lo remain in Grantor's residence
located at 123 Main Stroet, Any town,
Some Stati, and that the assels ot the
Lrust be used o hire supplemental
medical and non-medical personnel
to assist Grantor in Grantor's daily
living needs to the exlent neces-

sary or advisable to permit same.
Grantor also directs the Trustee to
Lse the assets of the trust o maodify
the physical make-up of Grantor’s
residence to accommodale Grantor s
then physical needs. Grantor further
directs thal if it is o longer medically
feasible as determined by Grantor’s
then attending physician for Crantor
to remain at home that the Trustee
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uses the frust assets to place Granlor
in a first class assisted living or other
appropriate facility. Any provision
herein authorizing the sale of real
property shall be limited in the
manner necessary to conform to this
directive.

Modifications to Living Wills
and Health Proxies

When a client has a known chronic
illness, a number of modifications may
need to be made to living wills, health
proxies, HIPAA releases, and similar
health-care-oriented provisions appear-
ing in trusts and other documents. Fol-
lowing is a discussion of some of these.

Experimental Medical Procedures
Clients living with a particular illness
might be willing to accept a level of
medical risk to pursue a cure, or even
just reliel, that others who have not
experienced their pain and struggles
may not understand, Provisions in liv-
ing wills and health-care proxies may
need to be revised to permit or mandate
experimental trealments, depending on
the client’s wishes.

Regardless of whelher there is any
hope for recovery, any medical
treatments, whether experimental,
alternative or other, that my agent
[ATTENDING PHYSICIAN| believes
hold anv reasonable promise of
improving my condition or restoring
any of the damage created by Al-
zheimer's ar other health conditions
that | may be living with are permis-
sible and encouraged.

Provisions in a durable power of
attorney, revocable trust, or other docu-
ments also may have to be revised to as-
sure that payment for those freatments
is authorized.

Cirankor is aware that this trust
agreement authorizes the Trustee

to pay for Grantor s medical and
other health care expenses. Grantor
turther authorizes and directs the
Irustee lo pay for any experimental,
unproven, alternative or other medi-
cal procedures or drug therapies

or other medical thevapics thal Jare
authorized by Grantor’s health care

proxy] or [may assist Grantor in con-
sultation with the medical specialists
attending Grantor [rom time to time].

Other Medical Considerations

Clients living with chronic illnesses
may wish to modify their documents

to reflect medical care as related to their
discase or future prognosis. Many living
with a particular chronic illness nonge-
theless desire to donate body tissues or
organs to facilitate research to help cure
that particular disease. A client living,
with a neurclogical disorder might
wish to include an express provision
concerning donating brain or central
nervous system tissues for research. The
language should be specific enough to
assure that the donations will be used
for the particular research the client
desires. Even some clients with religious
affiliations that mandate against orsan
donations may wish to provide for this.
Care should be taken to acknowledge
that, although tissue domations are
against the client’s perceived religious
beliefs, they are ntentionally permitted
tor advance research.

Ldirect my [ lealth Care Agent to
permit and facilitate a donation of
selected brain tissue to further Al-
zheimer’s research.

Because | have lived for many
decades with Multiple Sclerosis |
expressly include this provision
directing the donation of brain

or central nervous systemm fis=ue
samples for MS research cfforts but
for no other purpose. [ expressly
note and acknowledge that my core
religious preferences may mandate
against organ donations; neverthe-
less, Texpressly wish to provide for
these tissue donations in spite of any
such strictures,

No Heroic Measures

What is “heroic” to someone voung and
well might be routine to another that
has been battling a particular chronic
llness for decades. Too often the generic
language contained in many living wills
s madequale to express the feclings of
a client with a particular disease. The
standard language can often be maodi-
fied to express client desires, if the client
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will discuss the issues,

[ have Alrheimer's disease, which is
incurable and irreversible and which

will result in dementia. Therefore, when

[ reach a stage of prefound Alzheimer's
disease such that | have nearly a complete
lack of awareness of my surroundings,

[ wish that no heroic measures be taken

bo preserve my life. If | reach a stage of
severe Alzheimer s marked by disorienta-
tion psvehosis, delusions, paranoia, and/
or hallucinations, and also am severely
mjured, or have a terminal illness, then T
wish that no heroic measures be taken to
preserve my life.

Tor purposes of the above, “terminal
illness" shall be defined as an irrevers-
ible, incurable, and untreatable condi-
tion caused by discase, illness, or injury
when an attending physician can certify
in writing that, to a reasomable degree of
medical cortainty; there is no hope of my
recovery or death is likely to occur ina
bricf period of time. Notwithstanding the
forguing, if a new treatment is available
that could potentially reverse my Ale-
heimer ‘s disease and potentially restore
some reasonable quality of life and cogni-
tive ability such that | could conceivably
communicate with my loved ones, then all
heroic measures shall be taken, including
but not limited to, the provision of the new
or experimental therapy. In no event shall
any Agent or medical provider making
this decision be held liable for his interpre-
tation of this provision. . ..

Guardian Designation

The prospect of having a court-appomted
guardian is so remote that little thought or
attention is given to it during the planning
process. But, for a client living with a chronic
progressive illness in which dementia is likely,
such as AD, or physical incapacity such as
with amyotrophic lateral sclerosis (ALS),

the prospect of a court-appointed guardian
may be a certainty and documents should
address this eventuality. A health-care proxy,
or separate guardian designabion document,
could incude an express statement of whom
the client would want to serve as a guardian,
should a court-appointed goardian ever have
te be designated.

To the extent that | am penmitted by law
to do so, Thereby nominate my Agent,




fic

1

[FINANCIAL AGENT NAME], to
serve as the guardian of my property;
and my Health Proxy, [HEALTH
ACENT NAME], to serve as the
guardian of my person, or in any simi-
lar representative capacity, and if [ am
not permitted by law to so nominate,
then | request that any court that may
be involved in Lhe appointment of a
guardian, special medical suardian,
conservator or similar representative
for me give the greatest weight to this

request,

HIPAA Release

The main goal of the Health Insurance
Portability and Accountability Act of 1996
(HIPAA) is to prolect individuals' rights
to their confidential medical information,
called “Protected Health Information,” or
“PHL” Pub. L. No, 104-191, 110 Stat. 1936
(1996); 45 C.ER. § 164.501 (2002), HIFAA
provides standards for the privacy of
individually identifiable health informa-
tion, known as the “Privacy Rule.” This
could be important when trustecs seek
to identify information to provide for
appropriale care of beneficiarics and
other decisions, The penalties for violat-
ing the: Privacy Rule are severe, 42 U.S.C
g 1320d-6{a)(3) and (b)(3). Although all
chients need to address the access to their
PHI in appropriate circumstances, for
clients with known medical conditions
that anticipate ongoing medical care,
facilitating access lo medical records by
the appropriate people in the necessary
situations becomes essential.

The Granlor expressly authorizes any
Agent or successor to request, ob-
tain, receive, and inspect any and all
information, including private health
mformation (“PHI"), that ENCOMpasses
solely Grantor's medical bills and
related information (“Bills”), to sign
whatever authorizations for release

of any Bills that may be required by
Grantor’s Agent or any third party
providers or others, and to waive any
rights Grantor may have for breach of
confidentiality for the release of such
nformation to the Agent or successor
Agent,

In no event shall the provisions
herein give the Agent or successor
Agent hereunder any powers to make

medical or health care decisions for
me. These rights and powers are
granted solely with respect to the
implementation and conduct of the
tights and powers granted herein,
ncluding, by way of example snd
not imilation, reviewing and paying

bills.

The Agent and Successor Agent shall
be treated as Grantor would with
regard to the use and dissemination
of Grantor s Bills. This authority
applies to any information governed
by the Health Insurance Portabil-

ity and Accountability Act of 1996
("HIFAA™}, 42 USC 130d and 45 CFR
160164, Grantor specifically autho-
rizes any physician, dentist, health
care professional, medical provider,
health plan, hospital, clinic, labora-
tory, pharmacy or other covered
health care provider, any insurance
company and the Medical Infirma-
tion Bureau Inc. or any other health
care organization thatl has provided
trealment or services to Grantor or
that has paid for or is seeking pay-
ment from Grantor for such services
to give, disclose, and release to the
Grantor’s Agent and successor Agent
all of Grantor's Bills. The authority
given to Grantor's Agent and suc-
cessor Agents has no expiration date
and shall expire omly in the event
that Grantor revokes the authority in
writing and delivers it to Grantor's
health care provider.

Modifications to Addrass
Disability and Fiduciary
Transition

Trusts and other documents include
provisions addressing the disability of a
fiduciary or beneficiary. Many common
approsches are inadequate to address
issties of chronie illness,

Disability and Related Triggers

A comumon issue affecting clients with
health issues is how to determine when
a liduciary should take over the man-
agement of certain or all matters for

the client. The tngger for this transition
will have to be tailored to the particular
illness, to best protect the client, while
assuring the client the maximum con-
trol over his or her affairs for as long

as possible. The mere fransition to a
successor fiduciary is not necessarily the
appropriate paradigm for many chromic
illncsses and may not achieve the cli-
ent’s zoals.

The authority of any individual to act
as a trustee shall be suspended as of
the date of a written apinion from the
trustee’s attending physician con-
cluding that the (rustee is incapaci-
lated from so acting,

Comsider alternalives for the transi-
Hon to a successor fiduciary. A major
madequacy of many provisions is
that the chuonically il client may cycle
through phases during which they need
more care and then back to periods
when they can manage their affairs.

On again/off again transitions are not
always advisable,

If, at any lime when there is more
than one Trustee serving, and any
particular Trustee shall become
mentally or physically incapable of
performing his duties, it shall not be
necessary for such Co-Truslee to re-
sign or to be removed in order for the
trusl to conbinue to be administered,
The other Trustee may continue to
administer the trust during such
mcapacity without the concurrence
of the incapacitated Trustee.
Another approach to addressing on/
off disability, or periods of hospitaliza-
Bon not uncommon with a chronic
illness, might be to permit a co-Lrustes
to take action independently without
the consent of the other trustee. This
approach can avoid the on/off author-
ity of a trustee that can be cumbersome
administratively and disconcerting to
third parties endeavoring to rely on the
trustee’s authority to act,

Any one of the Co-Trustees acling
alone and without any requirement
for joint action is authorized and
permitted to complete alone any
mimisterial and administrative act,
including but not limited to routine
banking, investment, and broker-
age ransactons, except that when
an institulional truslee is serving as
a Co-Trustee hereunder only such
Institutional Co-Trustee shall make
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investment decisions, It is the express
intent of this provision to permit

the Grantor when not disabled to
comtinue to manage routine matters
within the Grantor's purview and to
permit the Co- Trustee other than the
Grantor to manage rouline matters
when the f_;r'anh:--r 1% 51 b}'[‘.c:t by an
lgnored Disability,

The Crantor shall be deemed to be
disabled when Grantor is unable
to manage Granlor's affairs and
property effectively for reasons such
as mental ilness, mental deficiency,
physical illness or disability, ad-
ranced age, chromic use of drugs,
chromic intoxication, confinement,
kidnapping, detenlion by a for-
eign power or disappearance, or
for any other reason allowable by
statute or law. Grantor expressly
stales that Grantor presently has
[CHEONIC TLENESS] and has the
fllowing conditions and svmptoms
|DESCRIBE S5YMPTOMS]. Further,
Grantor anticipates that [TUTURE
SYMPTOMS| are likely Lo ocour. 5o
long as Grantor, with the assistance
and guidance of the Institutional Co-
Trustee is able {o reasonably partici-
pate in the management and decision
making under this trust, regardless of
[DESCRIBE ACCETTABLE LIMITA-
TIONS|, shall remain a Co-Trustes
herounder and shall not be deemed
disabled. [The objective is to lailor
the definition of “disability” so that
the chent is only replaced as a trustee
when the situation requiring remeonval
is permanent. |

If the client has a chronic ilness
typified by unannounced and generally
temporary flare-ups, the client should
nat be rernoved permanently as a trust-
e as a result, An allernative is to have
the clienl removed only if the episode
lasks for a duration that indicates that
it is not temporary, A similar concept
might be adapted to trigger a springing
power of attorney,

I'he Grantor shall be deemed
disabled when Grantor is unable to
manage Grantor's affairs and proper-
ty effectively for a period anticipated
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ter be mome than Thirty (30) days.
Disability may be determined fo exist
for reasons such as mental illness,
mental deficency, physical illness or
disability, advanced age, chronic use
of drugs, chromic intoxication, or any
other reason allowable by law. In ad-
dition to any other method allowesd
by law to determine disability; it shall
be deemed conclusive proof that the
Granl o the Altemative Agent is
effective upon a sworn statement be-
ing executed by Granlor's attending
neurclogisl,

I'he M-day duration is included lo
avoid triggering the power of any suc-
cossor fruskee b act as a result of a short-
termn exacerbation.

Short Duration Disability

Many disability provisions presume
that once a chient s disabled he or

she will remain disabled. With many
chronic progressive illnesses this is cor-
rect, absent a rescarch development that
reverses the symptoms. Tt is common
with several chronic illnesses that the
client will experience on/off periods

of greater and lesser disability. This
scenario must be incorporated into the
drafting to assure the client of both pro-
tection and independence to Lhe extent
feasible.

Because Grantor is presently living
with chronic illness il is possible
that periodically Grantor may suffer
a short kerm attack, exacerbation,

or a period during which Grantor
cannol manage Crantor’s financial
and other affairs (“Event”), although
thereafter Grantor may resume such
responsibilities. Grantor divects that,
barring an emergency situation that
cannot await Grantor's recupera-
tHon or recovery trom such Event,
the disability provisions in this Trust
shall mot be applied so long as the
period for which it is anticipated that
Crrantor will not be able to reason-
ably participate in the management
of this Trust shall be less than Thirty
(30) days. This condition shall be
referred to as an “Ignored Disabil-
ity.”. . . Grantor shall be deemed to
have recovered from an Dvent when

lhe other then serving Trustee roceivies
written certification from Two (2) physi-
cians regularly attending the Grantor, al
least One (11 of which physicians is board
certified in the specialty most closely
associated with the alleged disability, that
the Grantor is no longer physically or
mentally incapable of reasonably serving
as co-trustee hereunder and that Grantor
is again able to manage his or her own
financial affairs within the struchure of
this Trust and the participation of the

O Trustes,

Another mechanism to address on /off
disability is to draft two separate powers of
attorney to protect the client yet preserve
'mdopehdcncc. The first power could be
a typical general durable power of attor-
ney with 5p_1'j_r-_gj11g pronisions for agents.
Should the degres of disability increase to
the degree an agent will have lo operate on
an ongoing basis, this broad power of attor-
nevy, similar to that used for dients generally,
will be available. The springing mechanism
could be modified to address chromic illness:

I'he Grantor shall be deemed disabled
when Grantor is unable to manage
Crantor's affaits and property effectively
for a period anticipated to be more than
Thirty (30} days. Disability may be deter-
mined to exist for reasons such as mental
illness, mental deficiency, physical illness
or disability, advanced age, chronic use of
drugs, chronic intoxication, or any other
reason allowable by law. In addition to
ary other method allowed by law to
determine disability, it shall be deemed
comclusive proof that the Grant to the Al-
ternative Agent is effective upon a sworn
slatement being executed by Grantor’s
attending neurologist.

The 30-day duratiom is included to aveid
triggering the power of any successor
trustee to act as a result of a short-term
exacerbation.

A secomd power could be a lailored
limited power of allomey, effective imme-
diately with no springing provision. This
power could limit the agent’s rights to those
matters thal might need addressing, dur
ing a short-term disability or exacerbation.
This special power can exclude the right to
make gifts, change beneficiary designations
on insurance and retirement plans, sell real




estate, and so on. This does not code pow-
ers that the client might wish to retain for
the foreseeable future and that chromic jll-
ness will likely never affect, vet it should
facilitate quick assistance if needed. The
purported protection some clients beliove
a springing power affords may be unnec-
essary in this power of attormey because
of the limitations on the righls granted.
The same people could be named agerts
so that there is no conflict between the
two powers,

Charitable Giving

Clients living with chronic illness are
often inclined to consider makitr gilts to
a charity that is devoted to serving those
with the illness they have and funding
research to cure that discase. Thus, the
authority and power 1o make charitablo
gifts and buy charitable gift annuities
should be considered for durable POwWers
of attormney and revocable trusts,

Compensation of the Agents

and Iiduciaries

The compensation for agents and fidu-
ciaries may need to be tailored to addpess
the unique demands the client’s illness
will likely create for the agents, Agenis
under durable powers may act for
short duration, dusing an EMELZENCY or
last illncss. When a client has a known
progressive, debilitating chronic illness,
it may be likely that an agent will have

to serve for vears, perhaps decades, with
significant and growing responsibility,
Generally, compensation under a durable
power in such instances deserves greater
attention. Compensalion also could
provide an important motivator for the
agents Lo act, even though they are close
friends or family that mi ght act without
compensation. For other chronic illnesses,
the agent may need to act quickly, and
perhaps frequently, during periods of
unpredictable flare-ups of the illncss. The
agent may serve several times a year, for
a week cach time. Compensation based
on what a trustee would be paid, for
example, would be insignificant, Alter-
natives should be considered. Perhaps

& minimum or other tvpe of COMpPemnsa-
fiom can be provided for these short but
Important periods. A cap may be advis-
able to prevent the intended financial
encouragement to act from becoming an

R
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unreasonable expense if a permanent
incapacity results.

In the: event an agent acts hereunder,
the agent shall be compensated a
the rate of $X/week for any week

m which the agent provides any
services or acts hereunder, up to a
maamm of Six (6) weeks in any
given vear, Compensation has been
provided af a level to encourage the
agent’s involvement, and in TeCogni-
tion of the potential for having to act
with little notice and at inconvenient
times.

Any Agent or Allernative A cent
hereunder shall be entitled o reason-
able compensation for the services
rendered. A bill, estima ting the hours
spent, services performed, and charg.
es paid, shall be provided to any
Altermative Agent acting hercunder
with such Agent. It shall be deemed
reasonable compensation for the
Agent to be paid in a manner similar
to that provided for a trustee to be
compensaled under applicable stale
law for the investment and liquid
assets {e.g,, ex cluding residential real
estate, but including investment real
eslate, it any) that the Agent has au-
thority over. In the event of a short-
term {lare-up, exacerbatiom, or other
emergency in which the Agent shall
aclin an emergent basis for a short
period of time, Grantor rECOgNizes
that compensation reflective of the
time and effort over that short dura-
tion may be more reasonable,

Professional Practice Successjon

Ita client who is 3 licensed profes-
sional is temporarily hospilalized, or
incapacitated, provisions should be
made to address who will sigm checks
and address business or professional
practice matters, without violating ap-
plicable professional regulations and
ethical rules. This type of short dura-
tiom transition plannin 2 (nof succession
planning because it is temporary) can
be incorporated into a special, limiled,
professional practice durable power
ol attorney. A “special” power granted
tova business adviser or colleague for
in the case of a professional practice, a

similarly licensed professional) can be
an essential aspect of protection. For
example, the client may granl a limited
power of attorney to a close colleagie to
authorize him or her lo perform certain
lunctions relating Lo his or her practice
during a period when the client's dis-
ease [lares up, or he or she has surgery.

The Agent is hercby authorized and
directed to perform all acts reason-
able and necessary to maintain
Grantor’s Practice, ABC Consuli-
mg Services, including pavment of
nterest, and principal amortization
payments on loans relating to same,
epairs Lo equipment, furniture,
fixtures, pavment of employee com-
pensation, [not] including reason-
able bonuses, payment of laxes, 1o
finance or otherwise arrange for the
purchase of other supplics NECCssary
to the continuation of the Practice.,
Grantor recognizes that Apent may
largely be dependent on financing
from the separate agent appointed
under Grantor's personal, non-FPrac-
tice, power of attorney. [This power
shall anly apply to an Agenl who is
an appropriate licensed professional.
No other person who is not appro-
priately licensed in the profession of
ITROFESSION TYPE] shall exercisc
the powers hereunder] An v other
agent appointed hereunder may act
with respect to matters external o
the practice (hiring an appropriately
licensed professional, practice real
estale matters, loaning funds to the
practice, etc. ), but not as to internal
matters (any matter that may be
subject to the purview of rules and
regulations of the Profession).

Conclusion
The discussions and illustrative pro-
visions in Part 1 of this article have
endeavored to highlight how common
drafting situations can be tailored to
address a range of different chronic
llinesses. The second part in this series
will comclude this discussion with an
evaluation of distribution, investment,
and other provisions and a discussion of
some common issues that practitioners
planning for clients living with chronic
Mness should consider, W
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